INTRODUCTION
Litigation plays an important role in tobacco control, both in Australia and overseas. Though it is often portrayed as being about no more than a battle between a plaintiff and a defendant over money, litigation in fact performs a major regulatory function.
While litigation can take many forms-such as a damages claim by a private individual, a criminal prosecution by the state, or enforcement of legislation by a statutory agency such as the Australian Competition and Consumer Commission-a court will only find for a plaintiff if a defendant is found to have acted unlawfully or breached a legal obligation.
Successful legal action brings the defendant to account, and provides the opportunity for remedy, whether in the form of compensation to a person who has suffered, punishment of the wrongdoer, or the granting of injunctions (such as an order that a person or corporation refrain from certain conduct or that it undertake corrective action to set its wrongdoing right). Ultimately, it is litigation, or the threat of litigation, that compels individuals and corporations to comply with their legal obligations. This article summarises the current state of tobacco litigation in Australia as of January 2004.
ENVIRONMENTAL TOBACCO SMOKE LITIGATION
Litigation over the harm caused by environmental tobacco smoke has been an important catalyst in the move towards smoke-free venues. Successful cases include an action against the Tobacco Institute of Australia for misleading and deceptive conduct by the publication of an advertisement about environmental tobacco smoke, 1 and claims by individuals against employers and occupiers of public venues in negligence (that is, breaches of duty of care): under occupiers' liability legislation; under antidiscrimination legislation; for breach of contract; and under workers compensation legislation. 2 News and other coverage of these cases has been significant in publicising the dangers of environmental tobacco smoke, in reminding employers and occupiers of public venues of their obligations to provide safe and healthy workplaces and venues, and in bringing powerful insurance considerations into play for employers and occupiers of public venues. 6 If the United States Department of Justice continues to pursue the document destruction issues in its litigation, it is likely that more of the document destruction story will unravel, with consequences for future personal injury cases both in Australia and overseas.
LITIGATION AND ITS CURRENT ROLE IN TOBACCO
In addition to the consequences for civil litigation, there is also the potential for criminal charges for offences such as attempting to pervert the course of justice. Ms Cauvin is not only seeking compensation. She is also seeking: that certain documents be disclosed to public health or regulatory authorities; that corrective statements to be made concerning the health risks and addictiveness of smoking; funding of public education and smoking cessation programs; and establishment of a fund to provide compensation to other people who are likely to suffer as a result of the tobacco industry's conduct, including the cost of medical treatment.
THE CAUVIN CASE
Ms Cauvin claims that Philip Morris and British American Tobacco engaged in: conduct to promote the benefits and pleasures of smoking and deny or minimise the risks of addiction and disease, including the advertising, marketing and promotion of cigarettes as enhancing the life and enjoyment of consumers; promoting certain brands of cigarettes, such as light, mild, and low-tar, as less harmful than others; making public statements denying the existence of reliable evidence concerning the health risks and addictiveness of smoking; lobbying the federal and state governments to desist from taking actions likely to be effective in reducing smoking related disease; and intentionally concealing knowledge of the association between smoking and nicotine addiction and smoking and disease.
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CONCLUSION
Because of differences between the legal systems of Australia and the United States, Australia is unlikely to see litigation against the tobacco industry on the scale brought in the United States. Nonetheless, litigation will continue to be an important strategy to reduce the harm caused by smoking. This should not be surprising. Every day, in courtrooms around the world, individuals or corporations who have acted unlawfully or failed to discharge their legal obligations are brought to account for their conduct. The process of bringing them to account allows society to obtain appropriate remedies, and plays an important role in influencing, changing, and ending conduct that causes harm. In the case of tobacco, public health and justice considerations can come together in the courtroom, with results that significantly further the interests of both.
